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The Lawfulness of CfH Proposals

Further to my letter of 16" October 2006, I am now in a position to respond to your
correspondence, which raises concerns about the lawfulness of Connecting for Health
proposals.

The Working Party on NHS IT considered your correspondence on 5™ October 2006.
Members agreed that the BMA should request further information about the legal views
obtained by the Department of Health.

The BMA reccived a respouse fiow: Lord Warner on 20" December 2006, who confirmed
that legal views had been obtained by the Department of Health. However, on account of
your correspondence, Lord Warner sought a further legal opinion to ensure complete clarity.
The BMA has been advised that *Officials have received reassurance from counsel that the
planned process for uploading data to the Summary Care Record is lawful’.

In your paper, you questioned the legality of requiring patients to have their information
uploaded onto a central database. In relation to demographics, held on the Personal
Demographics Service, the Department of Health has responded as follows:

‘The NHS is required by law to keep a record of which GP practice each person is
registered with and reasons of efficiency and probity require this to be held centrally e.g.
to prevent multiple GPs from being paid for the same patient and to ensure that the
correct commissioning body meets the cost of care provided.
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A register is alyo needed to enuble the Secretary of State to meet her legal obligation to
provide healtheare, free ar the poini of contact, for those patients who are ordinarily
resident in England.,..

The Depirtment of Health ix of the view that the legal baxis for holding demographic
data within the NHS CRS 15 sufficient to exempt this data from the provisions within the
Data Protection Act that entitle people 1o object 1o data processing.  This exemption
necessarily extends 1o local repositories of demographic duata that are linked and feed the
PDS.’

With regard to the summary record, the Department of Health acknowledge that patients have
a legal right to raise objections about the processing of this data but state that ‘we are giving
patients far more choice in respect of the Summary Care Record than the law requires’. The
BMA has made it clear that patients must he offered the option vf having no clinical data
uploaded onto the spine.  The BMA has received verbal confirmation that this option will
exisl and is currently awaiting written confirmation from the Department of Health. The
Summary Care Record Advisory Group, which will be established as a result of the askforce
recommendations., will consider the practicalities of allowing patients to dissent from the
upload of chmcal mformation. The BMA will be represented on this group.

Allowing patients to prevent the upload of summary data would also mean that if a patient
has dissented to sharing summary information on the sping, it could not be overruled in an
emergency situation.  Furthermore, the most recent sealed envelope proposals will allow
patients to lock their sensitive data so that it cannot be accessed except by the workgroup
which ereated it.

The taskforce report, mentioned above, also recommends that patients should be encouraged
to look at their summary record and give exphcit consent il they are happy for this
information 1o be shared. Afier a ‘reasonable’ time, patients who have nol expressed any
apimion will be deemed to have given implied consent for sharing, which will only be drugs
and allergies in the first instance. The BMA recognises this as a step m nght direction and
looks forward to this being explored further in the early adopter siles.

In light of the response from the Department of Health and recent developments, the BMA
does not have any substantial reasons to belicve that Connecting for Health proposals are
utbaw il ard we will not be seeking an independent iegal review, However, we will continue
to monitor developments and raise any concerns with the Department of Health.
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Chairman of BMA Working Party on NHS IT



